BEFORE THE DEPARTMENT OF
NATURAL: RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % k % *x % k¥ * k k * *

IN THE MATTER OF THE APPLICATION )

FOR CHANGE OF APPROPRIATION ) FINAL ORDER
NO. 30542 BY EDMUND AND )

LORETTA WALTON )

* k Kk k Kk k& Kk Kk k * *x X

There being no exception or objection to the Proposal for Decision
entered in this matter, the same is hereby made final and is expressly
incorporated herein.

WHEREFORE, subject to the terms hereof, Application for Change of
Appropriation Water Right No. 30542 is hereby approved to authorize BEdmmnd and
Loretta Walton to change the place of use of the whole of an existing right from
the E1/2 NE1/4 of Section 19, and the SE1/4 SE1/4 of Section 18, Township 26
North, Range 44 East to 100 acres more or less located in the E1/2 E1/2 SE1/4
of Section 28, and the W1/2 NWl1/4 and the N1/2 SWl/4 of Section 30, and the
El/2 E1/2 NE1/4 of Section 25, and the W1/2 W1/2 SW1/4 of Section 19, all in
Township 26 North, Range 44 and 43 East. Authority is also given to the named
appropriators to change the point of diversion of such existing right from the
NEl/4 SE1/4 NE1/4 of Section 19 to the NE1/4 NW1/4 SW1l/4 of Section 30, all in

Township 26 North, Range 44 East, in McCone County.
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This authorization is subject to the following express conditicns,
limitations, and restrictions.

(A}  The named appropriators shall not use more than 20 cukic
feet per second nor more than 200 acre-feet per year of
the waters of Pasture Creek for the irrigation of the new
place of use, and shall further not use the waters thereof
prior to March 1 of any year nor subsequent to November 15
of any year.

(B} The named appropriators shall install gated inlet devices or
their equivalent in the dikes to be constructed on the new
place of use such that the waters accumulating behind such

dikes may be let down for downstream use.

NOTICE
!
The Department's Final Order may be appealed in accordance with the
Montana Administrative Procedures Act by filing a petition in the appropriate

court within thirty {30) days after service of the Final Order.

DONE this Z day of June, 1982.

44.%-'

Mattflew Williams, Hearing Examiner
Department of Natural Resources

Department of Natural Resources and Conservation
and Conservation 32 5. Ewing, Helena, MI' 59620
32 5. Ewing, Helena, MI' 59620 (406) 449 - 3962

(406) 449 - 2872
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FINAL ORDER
STNIE OF MOFIAIN j
) 85,
COLL.‘-"” of Lowis and Clavk )

Cheryl Wal lace e AR Toihwe Muntana Meparttent of Hatural
Resourops and Conservation, beains ool e o oonth, deposes and savs: That
pursuant to the requirmum.s of Socticn 25-2-30%, WA, on  Tme 7 19g2
he deposited in the United tau' vm_‘- Tonrtiliod mall", an Order
by the Departrent on the ap " Edmund. & Laretta Walton » fpnlication
NO. anga9 o for a roam : ,ﬂpgnqunm dater, addresscd to each of the
fecllowing persons or agencics:

1. Edmmnd & loretta Walton, Box 191, Fort Peck, MT' 59223

2. Ioretta Dumn, c/o Charles Dunn, Fort Peck, MI' 59223

3. Francis McCarvel, Box 388, Glasgow, MI' 59230

4., Vivian Lighthizer, Glasgow Field Office (inter-dept. mail)

5. Matt Williams, Hearing Examiner (hand deliver)

DFEPARDMENT OF sATURAL <LE, WUrES AND CONSERVATION

STATE CF MONTANA

by CQK'( EYe ;\ g_(/\ il a9

) ous
County of _Lewis & Clark )
On this 7 day of June , 19 82, heforc me, a Notary Public
in and for said State, pmsanllv appeared Cheryl Wallace , knowm to me
to be the Typist , of the Dupartment that executed this instru-

ment or the persons who executed the instirent on bohalf of said Department, and
acknowledged to me that such Department executed the same.

AATNESS WHEREOF, I have herewnto cet ny hand and affixed my official
seal, the dav and vear in this cortificate first aljove writte

Notary Public for-he Gtate of Montana

Fesiding at _ Montana City
My Commission Expires 3/1/85 /] ﬁ < r fé 2/’ =ty =



DEFORE THE DEPARTLENT
CF NATURAL RESOQURCES AMD CONSEIRVATION
OF THL STATE OF HOLTAHA

¥ % % % F * Kk % b %

Il THL MATTER OF THE APPLICATICH )
FOR CHANGE OF APPROPRIAITON VATER )
RIGHT HO. 30542 BY )
EDLHOND AND LORETTA WALTOR )

PROPOSAL FOR DRCISION

Pursuant to the lontana Water Use Act and the to contested
case provisions of the {lontana Administrative Procedures LCL, &
hearing in the above-entitled matter was neld in Glasgow,

fiontana.

STATRHENT OF TUE CASEH
The application in this matter secks to change Lhe point of
diversion and place of use of an existing water right., The point
of diversion it to be changed Tfrom the NE1/4 SE1/4 NEL/4 of
Section 19, Township 26 liorth, Rance 44 East, all in tlcCone

County to a point in the MNEl/4 NW1/4 SW1/4 of Section 30,

i)

Township 26 lorth, Range 44 East, all in licCone County. The

historic place of use of the existing water right 1s alleged £6'
be the E1/2 UEL/4 of Section 1%, and the SE1/4 SEL/4 of Section
18, all in Township 26 North, Range 44 East. This application
seeks the richt to use the waters historically applied to sald

acreage on the E1/2 E1/2 SBl/4 of Scction 24; and the 171/2 /4

of Section 30:; and the B1/2 SWl/4 of Section 30; and the E1l/2



LCl1/2 NEl/4 of Section 23, and the V1/2 W1/2 SYWl/4 of Section 19

all in Township 26 North, Range 44 and 43 East, in IcCoene
County. The Applicants appeared personally in this matter.
The pertinent portions of this application were duly and

regularly published for three successive weeks in the Circle

Banner, a newspaper of general circulation, printed and published

in Circle, HMontana.
On January 23, 1981, an cbjection to the granting of the

instant application was filed with the Department of Iatural

Resources and Conservation by Loretta . Dunn. This objection
alleges generally that Applicants have no right or interest to

the water right that is the subject of the present application,

and that Applicant is in any event a junior appropriator with

respect to this cbjector's water use. This objector cppeared at

the hearing through Charles Dunn, and was represented by Counsel

Matthew Knierim of Gallagher, Archanbeault and Enierim.

The Department of latural Resources and Conservation was

represented at the hearing by Vivian Lighthizer, the Department's

Area Office Supervisor for the CGlasgow field office.

FINDINGS OF FACT

1. The Department of Hatural Resources and Conservation has

jurisdiction over the subject matter herein, and by the
appearance of the partles hereto, has jurisdiction over the

persons involved.
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'2. The source of supply involved herein is Pasture Creek, o lf
which flows sporadically at times of melting snow or summer )
tainfalls - |

3. The Applicants have historically irrigated approximately
100 acres of land located in the E1/2 HE1/2 of Section 19 and the
SE1/4 SE}/4.of Section 18, Township 26 lorth, Range 44 East, and
have diverted wéter for such use at a point in the NE1/4 SE1l/4
NEl/4 of Section 19, Township 26 Herth, Range 44 Dast, all in
licCone County.

4. The hpplicants have historically cultivated alfalfa hay
at such place of use thrbughout the growing season, and have used
up to 20 cubic feet per second up to 200 acre-feet per year by a
dike~spreading water gsystem.

5., The-area proposed to be irrigated by the Applicants i1s of
appreximately. 100 acres, and is with a similar type of soil to
the historic place of use.

6. The Applicants intend to cultivate alfalfa hay

tially throughout the growing season upon the new place of

1§éﬁéfbf 2 Gike-spreading water systenm.

" The Objector Loretta Dunn has historically used the

w%geré of Pasture Creek for irrigation purposes. y
B. The Applicants proposed place of use for their existing

water right is upstream from lands historically irrigated by

Logétﬁa Dunn, whereas the existing place of use is downstream

from such place of use.

9, The change of the existing right as proposed herein will

ﬁ@lgsflgis qhﬁ <£3(5:5-£1f5l“ -3-
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not result in adverse effect to the rights of other persons; ) o

CONCLUSIdNS OFQLAU

1. The Department'of Natural PResources and Conservation has
jurisdiction over the subject matter herein, and by the
appearance of the parties, has jurisdiction over the persons
involved hereinl See generally, MNCA 85-2-402{(1981).

2. The Department must approve the Applicants' propcsed
change if such change "will not adversely affect the rights of
other persons." HNCA 85-2-402(2) (1981).

3. The Applicants have an existing right to the use of up to
20 cubic feet per second up to 200 acre-feet per year of the
waters at Pasture Creek for the irrigation of 100 acres more or
less located in the Bl1/2 NEL/4 of Section 19, and the SE1/4 SE1/4
of Secticn 18, all in Tewnship 26 Morth, Range 44 East. The

'”ﬁoint of diversion for such historic water use has been located
"'in the NEl/4 SE1/4 NE1/4 of Section 19, Township 26 North, Range
44 East, all in lcCone County.

4, That the proposed place of use is cbmprised of
substantially identical acreage to the historic place of use, and
that the type of use and the manner of use will be consistent
with historic practice. ;The Applicants will not enlarge theilr
historic use by virtue of the change proposed herein.

5. The proposed change of plaée of use and point of
diversion will not adversely affect the richts of other persons,

so long as gated inlets or similar structures are built into the

CASE # 3o57a
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dike-spreading water system on the new place of use. lluch of th%g :f"
testimony and evidence propounded at the hearing in this matber
purported to establish either thé Applicants or the QObjector as
the holder of the senicr water right in this matter. The
determination of priorities and the adjudication of existing
water rights are not matters of administrative concern. The
legislature in this state has creqted water courts for the
resolution of these issues, and an adjucdication process to assure
that such issues are ultimately resolved. Sge generaly, HCA
85-2-211(1981). Any administrative determinations by the
Department cannot infringe upon such judiciel questions, and this
Department's disposition in this matter before it necessarily
renains subject to and subservient to any decree entered pursuant
to the adjudication process, See MCh 85-2-313(1981), HCA
§5~2=312(398L) .

The record reflects that the priority between Applicants and
the Objector is in large measure immaterial, The evidence shows
that for the most part the flows of Prairie Creek at times of
run-cff are sufficiently high in veclume that both the objector to
this matter and the Applicants will be able to divert theilr
historic share. Indeed, during early spring months, the recocrd,
demonstrates that there is such an abundance of water as to
create drainage problems downstream from Applicants! historic
place of use. Therefore, this issue of priority will only arise
as to those summer rains providing insufficient water to irrigate

both parties' historic places of use.
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It is not necessary, howvever, to resolve the issue of &)
B

prierity 1n the present circumstanbes. Even assuming that the
Objector is junior to the.Applicénts' ﬁse, he nontheless would be
entitled to use the waters of Prairie Creek notwithstanding this
pricority at such times as Applicants or thelr successcors in
interest have no need of the water resource.

Vhen the one helding the prior right does not need the
water, such prior right is temperarily suspended and
the next right or rights in the order of priority may
use the water until such time as the prior
appropriator's needs justify his demanding that the
junior appropriator or appropriators give way to his
superior claim, Rirk v, Hudson, 11C liont. 263, 283,
103 P.24 137 (1%40); Sce alsoc Quiclev v, licintosh, 88
ent. 103, 290 P.266 (1930).

Therefore, Applicants must install gated inlet boxes or their
eguivalent so as to assure that waters accruing behind the dike
water-spreading syctem can be let down for downstream uses at
least at suclh times when Applicants have no necd cof the water.

YNo appropriator whatever the priority of his respective water use
has the authority to waste the water resocurce,

The circumstances do not otherwise reflect any potential
adverse effect from the change preposed herein, particularly
since such change will make Applicants' return flows available to

1

the Objector's use. '

HWHEREFORE, subject to the terms hereof, Application for
Change of Appropriation Water Right o. 30542 ig hercby approved

to authorize Edmund and Loretta Walton to change the place of use

EH# 305972
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of the whole of an existing right from the E1/2 HNEl/4 of Seétiont

19, and the SE1/4 SE1/4 of Section 18, Township 26 North, Range'
44 Bast to 100 acres more or less located in the E1/2 E1/2 SE1/4
of Section 28, and the W1/2 NW1/4 and the MN1/2 SWi/4 of Section
30, and the Bl/2 E1/2 HNEl/4 of Section 25, and the W1/2 Wi/2
SY11/4 of Section 19, all in Township 26 HNorth, Range 44 and 43
East. Authority is also given to the named appropriators to
change the point of diversion of such existing right frem the
NEl/4 SE1/4 NEl/4 of Section 19 to the NEl/4 1Wl/4 SiIl/4 of
Section 30, 211 in Township 26 torth, Range 44 East, in HcCone
County.
This authorization is subject to the feollowing cxpress
conditions, limitations, and restrictions. .
A)  The named appropriators shall not use more than 20
cubic feet per second nor nore than 200 acre-feet per
vear of the waters of Pasture Creek for the irrigation
of the new place of use, andg shall further not use the
waters thereof prior to liearch 1 of any year nor
subsequent to Hovember 15 of any year,
B) The ﬂémed apprepriators chall install gated inlet
devices or their equivalent ip the dikes to bhe

constructed on the new place of use such that the

@@F ﬂ 285 &9 -
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waters accumulating behind such dikes may be let down &

for downstream use.

FOTICE
This Proposal for Decision is offered for the review
and comment of all parties of record. Objections and exceptions
must be filed with and received by the Department of HMNatural

Resources and Conservation on or before liay 14, 1582.

ké /
DONE this € - day of Qaw\/g/ , 1982,
> J /i;7 //7
Iy
/)

4
vl 1{"'—/;’ v_/\.
llatthew Williams, learing Examiner
Departnent of liatural Resources
and Conservation

32 8. Bwing, Helena, T 59620
(406) 449 ~ 3962
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